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(c) suitable administrative measures required in order to implement the proposed 

recommendations including restructuring the MRTP Commission and the 

location of Benches outside Delhi for expeditious disposal of cases pending 

before the Commission. 

(b) changes relating to legal provisions in respect of restrictive trade practices 

after reviewing the existing provisions and ensuring clear demarcation 

between the jurisdiction of the MRTP Commission and the Consumer Courts 

under the Consumer Protection Act, 1986 so as to avoid any overlapping of 

jurisdiction; and 

(a) a suitable legislative framework, in the light of international economic 

developments and the need to promote competition, relating to competition 

law, including law relating to mergers and demergers. Such a legislative 

framework could entail a new law or appropriate amendments to the MRTP 

Act, 1969:- 

2. The terms of reference of this Committee would be to recommend :- 

I am directed to say that the Government has decided to constitute a Committee 

consisting of persons with knowledge of the Monopolies & Restrictive Trade Practices 

Act, 1969 and modern competition laws to examine the existing MRTP Act, 1969 for 

shifting the focus of the law from curbing monopolies to promoting competition and to 

suggest a modern competition law in line with international developments to suit Indian 

conditions. 

SUBJECT : Constitution of a Committee to examine the provisions of the Monopolies 

and Restrictive Trade Practices Act, 1969 and to propose a modern 

Competition Law 

ORDER 

5th Floor, A wing, Shastri Bhavan, 

New Delhi-110 001 

Dated 25.10.99 

CONSTITUTION OF THE COMMITTEE AND TERMS 

OF REFERENCE 

No: 1/9/99-CL-V 

Government of India 

Ministry of Law, Justice and Company Affairs, 

Department of Company Affairs 
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* Shri H.D. Shourie was substituted by Ms. Mala Banerjee in the Department 

of Company Affairs' Corrigendum No. 1/9/99-CL-V dated 15 December, 99. 

** The term of the Committee was extended upto 31 May, 2000 in Department 

of Company Affairs' Order No.1/9/99-CL-V dated 3 April, 2000 

- 

Sd/­ 

(R.D. Joshi) 

Joint Secretary to the Govt. of India 

6. Secretarial assistance to the Committee will be provided by Department of 

Company Affairs. 

5. The Committee will submit its report within a period of three months from the 

date of its first meeting**. · 

4. The Committee would function under the Chairman and would devise its own 

procedure of working under guidance of the Chairman. The Committee may consult 

other Experts in the field as may be considered necessary. The Committee will also 

consult Law commission and incorporate their views in the Report to be submitted to the 

Government. 

Member/Secretary (9) Shri G.P. Prabhu, Joint Secretary, DCA 

(8) Ms. Pallavi Shroff, Advocate/Solicitor, New Delhi Member 

(7) Shri P.M. Narielvala, Chartered Accountant, Calcutta Member 

(6) Shri Sudhir Mulji, Economic Journalist, Mumbai Member 

(5) Dr. S. Chakravarthy, Retired Member, MRTPC, Member 

New Delhi 

(3) Shri Rakesh Mohan, Director General, National Member 

Council of Applied Economic Research, New Delhi. 

(2) Shri K.B. Dadiseth, Chairman, Hindustan Member 

Lever Limited, Mumbai 

(1) Shri S.V.S. Raghavan, Chennai Chairman 

3. The Committee will consist of: 

(4) Shri H.D. Shourie*, Consumer Activist, New Delhi Member 
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1. The Chairman and Members of the Committee 

2. Shri. G.P. Prabhu, Joint Secretary and Member Secretary of the Committee 

3. PS to Minister for Law, Justice and Company Affairs 

4. The Cabinet Secretariat (Shri Ravi Mittal, Dy. Secretary with reference to his UO 

No.403/3/1/99-CA.V dated 27.3.2000) 

5. All Officers.in DCA 

6. JGC/General/Cash/Budget Sections 

7. Spare Copies - 5 

To 

In continuation of this Department Order of even number dated 25.10.~9 read with 

Corrigendum of even number dated 15.12.1999 and Corrigendum Order of even number 

dated 3.4.2000, the name of this Committee is revised as ''The High Level Committee on 

Competition Policy and Law". 

Sd/- 

(R.N. Vaswani) 

Under Secretary to the Govt. of India 

SUBJECT : Constitution of the Committee.to examine the provisions of the MRTP Act, 

1969 and to propose a modern Competition Law 

ORDER 

Dated : 27.4.2000 

5th Floor, A wing, Shastri Bhavan, 

New Delhi-110 001 

No: 119/99-CL-V 

Government of India 

Ministry of Law, Justice and Company Affairs, 

Department of Company Affairs 

NAME CHANGE OF THE COMMITTEE 



6. As Chairman of the Committee, I wish to express my heartfelt appreciation and to 

acknowledge the contribution and effort, richly made available by the Members for 

the deliberations. This report, by and large, reflects the consensual views of the 

Members. 
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5. With this general framework in mind, the Committee after meeting with the 

representatives of Industry and Commerce, Professional Individuals and Groups, 

Consumer Groups and Bar Associations and discussions with the experts, has 

prepared this report with a view to offering the Government with a matrix comprising 

Competition Policy and Competition Law. In particular, attention is invited to 

Chapters III & IV, which list the pre-requisites for and the contours of Competition 

Policy. The Committee is of the view that the report has to be viewed as a whole and 

not just in parts. For instance, the pre-requisites suggested for a Competition Policy 

are as important for the Government to consider, as the Competition Policy/Law. 

The Contours of Competition Policy dealt with in Chapter IV are the determinants for 

, the Competition Law in Chapter IX. 

3. This report essentially addresses the subject matter, Competition,' on its intrinsic 

merit to subserve consumer interest and national interest. Competition is a complex 

and a highly technical subject which does not lend itself to easy summary or concise 

clarification. Of late, with Globalisation and opening of the markets worldwide, it 

has become a subject of great practical importance. It involves the establishment and 

development of concepts, legal principles and policies for the benefit of consumer 

interest. The principles and policies will have to apply to a wide range of private 

agreements and arrangements, which commercial undertakings have made for 

themselves or with each other. In addition, they will have to apply to the executive 

policies and directions of the Government. 

4. Competition Policy and Competition Law need to be distinguished. 'rhe former can 

be regarded as a genus, of which, the latter is a specie. Competition Law provides 

necessary teeth to the Authority concerned to enforce and implement the Competition 

Policy. Competition Policy has, as its central economic goal, the preservation and 

promotion of the competitive process, a process which encourages efficiency in the 

production and allocation of goods and services, and over time, through its effects on 

innovation and adjustment to technological change, a dynamic process of sustained 

economic growth. In conditions of effective competition, rivals have equal 

opportunities to compete for business on the basis and quality of their outputs, and 

resource deployment follows market success in meeting consumers' demand at the 

lowest possible cost. 

2. Set up by the Department of Company Affairs, Ministry of Law, Justice and 

Company Affairs, the Committee has been given a mandate. to' suggest a modem 

Competition Law in line with international developments to suit Indian conditions. 

1. To learn is far more important than to know. The exercise of the High Level 

Committee on Competition Policy and Law, culminating in this report, has been 

essentially educative and a learning process. 

PREFACE 



IX 

CHA IRMA 

NEW DELHI 

MAY 2000 

14. It is my hope and that of the Cornmittee jhat this report will contribute to the birth of 

an effective Competition Law which will.subserve the interest of the citizen of this 

country. 

The Committee dedicates this report to the Indian consumers. 

~~-J~ 
.~ 

S.V.S. RAGHAVA 

13. Shri.Sudhir Mulji has ome conceptual reservations. A note of dissent by Shri Sudhir 

Mulji and a comment of dissent by Shri.P.M.Narielvala concurred in by Dr. Rakesh 

Mohan and Shri.Sudhir Mulji on the need for pre-notification of mergers are also 

appended. Dr. Chakravarthy and Dr. Rakesh Mohan have also appended 

supplementary notes to the report. 

12. It is difficult to list the names of expert on the subject, with whom the Committee 

had interaction from time to time. On behalf of the Committee, I express my sincere 

thanks to those expert who shared their views with the Members. 

10. Ms. Pallavi Shroff, a leading advocate I solicitor, volunteered to draft the chapter on 

"Indian Competition Act 2000 - Draft Bill" and has indeed done a remarkable job. 

To her al. o, I owe a word of pecial thank .. 

1 I. The Committee was fortunate to receive suggestions from almost all the Chambers of 

Industry and Commerce, Professional Individual and Groups, Consumer Groups and 

Bar Associations which were of great value, during its deliberations. I would like to 

express my thanks to the Department of Company Affairs which provided the 

secretarial support. In particular 1 would like to mention the dedicated effort put in by 

Shri G.P. Prabhu, Joint Secretary and Shri C. Gosakan, Under Secretary in the 

Department of Company Affairs. 

9. I owe a special debt of gratitude to Dr. S. Chakravarthy, who besides giving me the 

much needed drafting help for mo. t of the chapter , also helped in exquisitely editing 

the report. 

7. Where consensus was not forthcoming, the decisions were by a majority of the 

Members and this has been indicated in the appropriate places in the report. 

8. I would like to particularly record my appreciation and gratitude for the support given 

to the Committee, in term. or preparing the draft Chapters and the draft Indian 

Competition Act by Dr. S. Chakravarthy, former Member, Monopolies and 

Restrictive Trade Practices Commission, Dr. Rakesh Mohan, Director General, 

National Council of Applied Economic Research, Ms. Pallavi Shroff, 

Advocate/Solicitor, and Dr. Vivek Srivastava of National Council of Applied 

Economic Research. I have also borrowed liberally from Shri.Sudhir Mulji's articles 

in Business Standard in drafting these chapters. We were fortunate to have Professor 

Deepak Lal, Coleman Professor of Economics, UCLA U.S.A. giving us the benefit 

of his views on Competition Policy and Law for which we are thankful to him. 
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On many issues, there were sharp divcrgcncc-, in view». But at the end of it all, unitedly 

we have produced a report. 

All in all, working amongst them has been :1 delightful experience. 

Shri. G.P. Prabhu, the Member Secretary wa:-. constantly trying to assuage the ruffled 

feathers. 

Ms. Pallavi Shroff. a leading advocate I solicitor from a leading firm, Arnarchund & 

Mangaldus & Suresh A. Shroff & Co. i:-- quick on the uptake. articulating profound 

convincing unassailable argumentx. 

Shri. P.M. Nariclvala is a doyen among!'>! the Chartered Accountants, suave and urbane, 

but firm and unswerving in his views. 

Shri. Sudhir Mulji, a reputed economic journalist with a highly individualistic style, 

besides being the Chief or The Great Eastern Shipping Co.Ltd. is an advocate of a 

judicious mixture or free trade and Keynesian economics. 

Dr. Rakesh Mohan, Director General. NCAER; who with his razor sharp intelligence and 

a compendium of knowledge assimilated from working simultaneously in as many 

number of committees as Government of India constituted during this period on diverse 

matters, is a great asset to any committee. 

Shri. K.B. Dadiseth was a former Chairman of Hindustan Lever Ltd and presently the 

Director of Unilever PLC. London. 

Dr. S. Chakravarthy, a former member, MRTPC, is a mobile encyclopedia on 

Competition Laws and Policies of nearly 80 countries and can produce logic and 

precedents at a mi Iii-second to buttress any of his positions. 

Ms. Mala Banerjee is an ardent, votary of the consumers interest. 

The Government of India constituted the committee to propose a modern Competition 

Law on 25.10.1999. The committee held its first meeting on 4111 November 1999. 

Thereafter, the committee met 14 times; totally 15 meetings were held. 

Here is an eminently intellectual committee. 

( 

Whoever said that one can't learn at 70 '? I have just crossed that milestone. I learnt a 

lot. 

CHAI·.RMAN'S INTRODUCTION 



In fact, I would go to the extent of recommending that the minute of dissent by 

Shri. Sudhir Mulji and the supplementary notes by Dr. S. Chakravarthy and Dr. 

Rakesh Mohan should be read before the main report itself is read. They highlight 
the apprehensions which, I also partly, if not fully, share. In my opinion, the 
consensus appears to be towards, as the Latin saying goes, ''festina lente", i.e. hasten 

slowly. 

Intellectually stimulating supplementary notes given by Dr.S.Chakravarthy and 

Dr.Rakesh Mohan should also be read. 

I would urge the reader of the report to go through the minute of dissent given by 

Shri.Sudhir Mulji. The minute of dissent is a highly thought-provoking one. It is a 

delight to read. 

XI 

While recognizing the validity of their views that the Indian Competition Law cannot be 

a transplant but has to be evolved from its own roots, the committee had to carefully 

navigate between the Scylla of unregulated free trade and the Charybdis of regulative and 

dirigistic Jaws of yore and had to bring out a modern Indian Competition Act. We 

believe we have done so. 

The Committee also had the benefit of listening to various views in seminars on the 

subject, organised by FICCI and CII. We are grateful to these organisations as well as 

the Chambers of Commerce in Chennai, Mumbai and Calcutta and consumer 

organisations like VOICE and CUTS as well as MRTP Bar Association. We had the 

benefit of hearing the All India Joint Convener of Swadesh Jagaran Manch, who was 

against the Committee suggesting a legal architecture, which will atomise the Indian 

society and gradually create a Western type of individualised society. He felt that this is 

the bane of the West today. He argued against the creation of a culture of compulsive 

competition. He suggested that reservation for small scale industrial sector may be 

phased out over a period of time. Although it may be slightly out of place, I have taken 

the liberty of appending a letter to me from the President of the Federations of 

Associations of Small Industries of India, which makes a compelling reading. 

Dr.Vivek Srivastava of National Council of Applied Economic Research, worked behind 

the scenes and was responsible for two of the four core chapters in this report. I would 

like to record my gratitude and deep appreciation for the erudite contributions made by 

him to the committee's work. Indeed, his labour has been much beyond the call of duty. 

The extensive discussions we have had with Mr.Shyam Khemani, the World Bank Expert 

has helped us considerably. While we are beholden to their help and thankful for their 

assistance, we had the onerous task of evolving a Competition Policy and Law which will 

be indigenous in character. 

Out of 130 countries, around 80 have already enacted the Competition Law. The 

quintessence of their wisdom was available to us. Besides, the British Government went 

out of their way to fund a trip. for five of us to UK and made a presentation of the "UK 

Competition Act - 1998" by some of their top officials, which was highly educative and 

instructive. 
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NEW DELHI 

MAY, 2000 

~ 

S.V.S. RAGHAVAN 

CHAIRMAN 

All in all, it has been a pleasure. 

The entire credit goes to the members of the committee who at a considerable sacrifice of 

their time and money, helped the Chairman, who neither knew Competition, nor Law, in 

evolving this near consensual document. 

I have recommended to the Government to publish the report in its entirety at their 

website and invite comments from the public and various business associations. 

Thereafter the process of. drafting of the Law can begin in the light of the comments 

received. I hope the Government may consider favourably this recommendation. 

It will be a repetition on my part to point out that every other country has taken more than 

5 years - some even 10 years - to place on the statute book, a Competition Act. Seven 

months is too short a period to deal with such a subject in all its complexities and 

variables. Given the time limitation, I believe that we have done the best that could be 

done. 

The above just goes to highlight the complexity and diversity of the subject dealt with in 

this report. 
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a) The essence and spirit of competition should be preserved while positing the 

Competition Policy and seeking to harmonise the conflicts between 

Competition Policy and Governmental Policy. 

b) The Industries (Development and Regulation) Act, 1951 may no longer be 
necessary except for location (avoidance of urban-centric location), for 

environmental protection and for monuments and National heritage protection 

considerations etc. 

c) There should be no reservation for the small-scale sector of products which are 
on Open General Licence (OGL) for imports. There should be a progressive 

reduction and ultimate elimination of reservation of products for the small 

scale industrial and handloom sectors. Cheaper credit in the form of bank credit 

rate linked to the inflation rate should be extended to these sectors to enable 
them to become and be competitive. The threshold limit for the small scale 

industrial and small scale service ectors needs to be increased. 

2.2 There could be serious conflicts between Trade Policy and Competition Policy. In 

this context, therefore, in respect of the above policies, the Committee recommends 
as follows :- 

� Indu trial Policy 

� Reservation for the Small Scale Industrial Sector 

� Privatisation and Regulatory Reforms 

� Trade Policy, including Tariffs, Quotas, Subsidies, Anti-dumping action etc. 

� State Monopolies Policy 

� Labour Policy 

2.1 Competition process is likely to run smoothly and thus lead to desirable results, 

only if several pre-requi ites are met. Micro-industrial Governmental policies that 

may support or adversely impinge on the application of competition policy would 

include: 

2. PRE�REQUISITES FOR A COMPETITION POLICY 

I. In the absence of a generally accepted definition of the phenomenon of 
Competition, it has to be regarded as the object fostered and protected by 

Competition Policy and Law. Competition which is workable and effective is 

generally characterised by a sequence of pushing and pursuing acts of the agents in 

a particular market. Competition is the foundation of an efficiently working market 

system, which has several advantage. over a planned economy and constitutes the 

precondition which protects freedom of decision and action of self-interested 

individuals or entities from leading to anarchy or chaos but rather to economically 

optimal, socially fair and desirable market results. 

EXECUTIVE SUMMARY 
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Agreements between firms have the potential of restricting competition. Most laws 

make a distinction between "Horizontal" and "Vertical" agreements between firms. 

Horizontal agreements refer to agreements among competitors and vertical 

agreements to an actual or potential relationship of buying or selling to each other. 

� Agreement among enterprises 

� Abuse of dominance 

� Mergers or, more generally, Combinations among enterprises 

3.1 The focus for most Competition Laws today in the world is in three areas : 

3. CONTOURS OF COMPETITION POLICY 

2.3 The Committee is of the view that the Government while enacting an appropriate 

Competition Law for the country - needs to address the pre-requisites as 

recommended above. In a manner of speaking, the pre-requisites will constitute a 

foundation over which the edifice of Competition Policy and Competition Law 

needs to be built. 

d) The economic reforms of liberalisation, deregulation and privatisation need to 

be further progressed and should be so designed that they strengthen the 

Competition Policy and vice-versa. 

e) All trade policies should be open, non-discriminatory and rule-bound. They 

should fall within the contours of the competition principles. All physical and 

fiscal controls on the movement of goods throughout the country should be 

abolished. 

f) Government should divest its shares and assets in State monopolies and public 

enterprises and privatise them in all sectors other than those subserving defence 

and security needs and sovereign functions. All State monopolies and public 

enterprises will be under the surveillance of Competition Policy to prevent 

monopolistic, restrictive and unfair trade practices on their part. Any form of 

discrimination in favour of the public sector and Government commercial 

enterprises except where they relate to security concerns must be removed. 

However, care should be taken not to create private monopolies out of public 

monopolies. 

g) The Industrial Disputes Act, 1947 and the connected statutes need to be 

amended to provide for an easy exit to the non-viable, ill-managed and 

inefficient units subject to their legal obligations in respect of their liabilities. 

h) Structures like BIFR need to be eliminated. It is better to repeal the Sick 

Industries Act itself. 

i) Concerns relating to trade dimensions vis-a-vis WTO agreements and 

principles need to be squarely addressed. 

j) Urban Land Ceiling Act should be repealed. 

k) All our recommendations apply to all industrial and professional enterprises 

including those in the public as well as private sector. 

3.2 Agreement Among Enterprises 

Highlight



3.7 Predatory pricing which is defined as the situation where a firm with market power 

prices below costs so as to drive competitors out of the market is generally 

prejudicial to consumer interest in the long run. This is because there is the 

possibility that after the competitors are eliminated and the offending firm has 

recouped its losses (consequent to predatory pricing) subsequently, it starts 

functioning as a monopolist. The Committee, however, feels that lower prices 

charged by the firm may sometimes constitute a gain in social 

welfare for the consumers. In tead of always taking an adverse view, it is desirable 

3.6 Abuse of dominance rather than dominance should be the key for Competition 

Policy/Law. Abuse of dominance will include practices like restriction of 

quantities, markets and technical development. Abuse of dominance which 

prevents, restricts or distorts competition needs to be frowned upon by Competition 

Law. Relevant market needs to be an important factor in determining abuse of 

dominance. 

xv 

Dominance needs to be appropriately defined in the Competition Law in terms of 

"the position of strength enjoyed by an undertaking which enables it to operate 

independently of competitive pressure in the relevant market and also to 

appreciably affect the relevant market, competitors and consumers by its actions". 

The definition needs to be also in terms of "substantial impact on the market 

including creating barriers to new entrants". The Committee does not consider it 

desirable to prescribe any arithmetical figure like percentage of market share to 

define dominance, as a firm with a high market share may conduct business 

ethically if there is a strong and effective rival in the relevant market and likewise, a 

firm with a small market share may abuse its market power, if its competitors 

diffusedly hold the remaining market share. 

3.5 Abuse of dominance 

"'" Certain anti-competitive practices hould be presumed to be illegal. 

"'" Agreements that contribute to the improvement of production and distribution 

and promote technical and economic progress, while allowing consumers a fair 

share of the benefits, should be dealt with leniently. 

"'" The "relevant market" should be clearly identified in the context of horizontal 

agreements. 

"'" Blatant price, quantity, bid and territory sharing agreements and cartels should 

be presumed to be illegal. 

3.4 While vertical agreements are generally treated more leniently than horizontal 

agreements, the following approach is recommended by the Committee : 

3.3 The Committee is of the view that both these types of agreements should be 

covered by the Competition Law, if it is established that they prejudice competition. 

Horizontal agreements relating to prices, quantities, bids (collusive tendering) and 

market sharing are particularly anti-competitive. Vertical agreements like tie-in 

arrangements, exclusive supply/distribution agreements and refusal to deal are al o 

generally anti-competitive. 
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3.12 Competition Policy/Law needs to have necessary provisions and teeth to examine 

and adjudicate upon anti-competition practices that may accompany or follow 

developments arising out of the implementation of WTO Agreements. In particular, 

agreements relating to foreign inve tment, intellectual property rights, subsidies, 

countervailing duties, anti-dumping measures, sanitary and phytosanitary measures, 

technical barriers to trade and Government procurement need to be reckoned in the 

Competition Policy/Law with a view to dealing with anti-competition practices. 

3.11 The Competition Law needs to be designed and implemented m terms of the 

contours enunciated above. 

3.10 It is in this context that the Committee recommends that mergers beyond a 

threshold limit in terms of assets should require pre-notification. The threshold 

limit suggested is the value of assets of the merged entity at Rs.500 crores or more 

and of the group to which merged entity belongs at Rs.2000 crores or more both 

linked to Wholesale Price Index. The Committee feels that pre-notification of 

mergers above the specified threshold should be sufficient in the present economic 

milieu, as it would most likely reduce the social costs of potential post-merger 

unscrambling. The potential efficiency losses from the merger needs to be weighed 

against potential gains in adjudicating a merger. In respect of a merger requiring 

pre-notification, if within a specified time period of 90 days, the adjudicating 

Authority does not, through a reasoned order, prohibit the merger, it should be 

deemed to have been approved. 

3.9 Mergers 

3.8 By and large, abuse of dominance and exclusionary practices will need to be dealt 

with by the adjudicating Authority on the rule of reason basis. 

in the Committee's view that predatory pricing may be treated as an abuse, only if it 

is indulged in by a dominant undertaking. 

Mergers need to be discouraged, if they· reduce or harm cornpenuon. The 

Committee, however, cautions against monitoring of all mergers by the adjudicating 

Authority, for the reason that very few Indian companies are of international size 

and that in the light of continuing economic reforms, opening up of trade and 

foreign investment, a great deal of corporate restructuring is taking place in the 

country and that there is a need for mergers, amalgamations etc. as part of the 

growing economic process before India can be on an equal footing to compete with 

global giants, as long as the mergers are not prejudicial to consumer interest. 
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5.2 CCI should be a multi-member body comprised of eminent and erudite persons of 

integrity and objectivity from the fields of Judiciary, Economics, Law, International 

Trade, Commerce, Industry, Accountancy, Public Affairs and Administration. The 

investigative, prosecutorial and adjudicative functions will be separate. 

5.1 A Competition Law Authority christened "COMPETITION COMMISSION OF 

INDIA" (CCI) may be established to implement the Indian Competition Act. It will 

hear competition cases and also play the role of competition advocacy. 

5. COMPETITION COMMISSION 

4.3 The pending UTP cases in the MRTP Commission may be transferred to the 

concerned Consumer Courts under the Consumer Protection Act, 1986. The 

pending MTP and RTP cases in MRTP Commission may be taken up for 

adjudication by the CCI from the stages they are in. 

4.2 The MRTP Act, 1969 may be repealed and the MRTP Commission wound up. The 

provisions relating to unfair trade practices need not figure in the Indian 

Competition Act as they are presently covered by the Consumer Protection Act, 

1986. 

4.1 A new law called the Indian Competition Act may be enacted on the lines 

recommended in the report. 

4. THE INDIAN COMPETITION ACT 

+ If quality and safety standards for 'goods and services are designed to prevent 

market access, such practices will constitute abuse of dominance/exclusionary 

practices. 

+ Bodies administering the various professions should use their autonomy and 

privileges for regulating the standard and quality of the profession and not to 

limit competition. In the competitive and globalised environment there is need 

to encourage size, growth and international affiliation of professional firms. 

This should be encouraged and restraints should be removed. 

+ All decisions of the Regulatory Authorities can be examined under the 

touchstone of Competition Law by the CCI. 

+ The State Monopolies, Government procurement and foreign companies should 

be subject to the Competition Law. The Law should cover all consumers who 

purchase goods or services, regardless of the purpose for which the purchase is 

made. 

3.13 Furthermore the Committee recommends as follows regarding State 

Monopolies, Regulatory Authorities, Government procurement, Foreign companies, 

Professions and Standards : 
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The Committee recommends that its report need to be dealt with as a whole and 

not in parts, as competition dimension is the veneer running right through. 

6. GENERAL 

5.9 All complaints will be made only to CCI. The Director General (Investigation & 
Prosecution) will only take up such cases referred to him by CCI. He will not have 

suo motu powers of investigation. 

5.8 The trial before the CCI should be summary in nature. It will have limited powers of 

contempt. It will also have powers to review the orders of other regulatory 

authorities on the touchstone of competition. There will be a provision for advance 

ruling. The investigative and prosecutorial wings will be separate but headed jointly 

by The Director General (lnve tigation & Prosecution). 

5.7 CCI will have the power to formulate its own rules and regulations to govern the 

procedure and conduct of its business and also its administration. It will have 

powers to impose fines and sentences of imprisonment, to award compensation and 

to review its own orders. 

5.6 Each Bench must have a judicial member. 

5.5 Two members of the CCI will constitute the Mergers Commission. CCI will have 

not less than 10 members including the Chairper on. The Headquarters will have 

one Bench of two members as Mergers Commission. It will also have another 

Bench of two members to deal with the competition matters. All the other three 

metropolitan cities will have one bench of two members each to deal with the 

competition matters. 

5.4 The Committee suggests that the Headquarters of the CCI may be located in a 

metropolitan city other than Delhi with permanent Benches at Delhi, Calcutta, 

Mumbai and Chennai with further Benches to be decided by the Government from 

time to time. 

5.3 There will be a collegium for choosing the Chairperson and Members of the 

CCI. The Chairperson can be from any of the fields/disciplines listed above and 

should be an eminent person who ha considerable exposure and knowledge in 

International Trade, Commerce and complicated issues relating to Trade. The 

maximum age limit for the Chairperson may be at 70 years and that of the members 

65 years. The terms of the Chairperson and Members of the CCI may be five years 

at a time. The Chairperson will hold the rank and status and be entitled to the pay 

and perquisites of a judge of the Supreme Court and the Members, those of a judge 

of the High Court. They can be removed from the office by the Government only 

with the concurrence of the Supreme Court. A code of ethics needs to be stipulated 

for observance by them. 



1.1.6 The answer to both these problems is to foster Competition. The greater and 

simpler the access to markets of superfluitie , the more likely it is that at least 

some commercial agents will be able to seek out cheap prices and satisfy wants. 

Competition therefore becomes an essential handmaiden to efficient trade. 

1.1.5 A further drawback with unregulated free markets is that in certain circumstances 

it could be of greater benefit to the owner of superfluities temporarily to withhold 

goods from markets in order to extract a higher price. In the past, we have 

attempted to overcome these difficulties by regulating prices. But these efforts 

have been generally unsuccessful. 

1.1. 7 However, there are two schools of thought. One approach is to have totally free 

and unfettered competition in the belief that it will drive out all unfair practices. 

The other approach is to assert that the process of free competition should be 

supported by regulations which preclude any attempt at subversion of free trade 

and competition. It may be pertinent here to note that in mo t parts of the world, 

free competition is supported by relevant rules and regulations to ensure free trade 

and absence of unfair practices. 

1.1.4 However a note of caution is necessary. The purchase of goods in the cheapest 

market is no guarantee that they will be sold where they are most needed. In poor 

countries particularly, those most needing the relevant goods may not have the 

necessary income to purchase them. So the first handicap of free markets is that 

for a given distribution of income those who can pay the highest price will most 

be able to purchase the good regardless of their relative needs. However, in this 

case, the real culprit is income distribution not the competitive system. 

1.1.3 That "buy cheap, sell dear" happens al o to be a sound commercial maxim for 

avaricious businessmen is not a good argument for rejecting its social value. 

Indeed, it is specifically this coincidence of commercial self-interest and social 

benefit that offers the most potent argument for free trade. 

1.1.2 A prerequisite for good competition is trade. In the l 91h century, Philip Harwood, 

the journalist theologian defined Trade as "the mutual relief of wants by the 

exchange of superfluities" (Mulji, 1999). He added that Free trade a opposed 

just to Trade is "the unrestricted liberty of every man to buy, sell and barter, 

when, where and how, of whom and to whom he pleases". "To buy in the 

cheapest market he can find and sell in the dearest market he can find" he said 

was the very essence of free trade. 

1.1.1 A broad definition of Competition is "a situation in a market in which firms or 

sellers independently strive for the buyers' patronage in order to achieve a 

particular business objective for example, profits, sales or market share" (World 

Bank, 1999). 

PREAMBLE 
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1.2.5 Free traders argue that by itself, free trade provides all the safeguards and 

regulations we require. That is at least what classical economists always taught. 

However in a modern and technologically more complex age, it is argued that 

1.2.4 Once a domestic competition law is enacted, then a Memorandum of 

Understanding can be reached with countries like U.S. where cartels are 

prevented from operating by effective domestic competition laws. In other words, 

if they cannot indulge in such practices in U.S. they will be prevented from doing 

so in our country. 

1.2.3 One more valid argument for the introduction of a domestic competition law is 

that it will prevent international cartels from indulging in anti-competitive 

practices in our country. 

1.2.2 The question that is very often asked is that whether we need a new Competition 

Law at all. The present Monopolies and Restrictive Trade Practices Act, 1969 

(MRTP Act) and Consumer Protection Act, 1986 (CPA) should be sufficient to 

deal with anti-competitive practices. So the argument goes. The present MRTP 

Act is limited in its sweep and hence fails to fulfil the need of a competition law 

in an age of growing liberalisation and globalisation. It should not be forgotten 

that by April, 2001, all quantitative restrictions (QRs) would have been 

completely phased out and with low level tariffs already negotiated during WTO 

rounds, India will be facing severe competition from abroad. Practically, the 

entire range of consumer goods will bear the brunt of open imports, combined 

with a lowering of tariff walls in the coming years. Lots of other sectors too will 

have to be shaped up to face competition. From toy-makers, plastic processors 

and urea manufacturers to giants of industry like automobile makers, steel 

producers and textile mills, all will have to face competition from the world over. 

1.2.1 While competition policy is therefore a desirable objective and an useful 

instrument for serving consumer interest and welfare, there is first a need to bring 

about a competitive environment. 

1.2.0 Competition policy, in this context, thus becomes an instrument to achieve 

efficient allocation of resources, technical progress, consumer welfare and 

regulation of concentration of economic power. Competition policy should thus 

have the positive objective of promoting consumer welfare. 

1.1.9 The ultimate raison d'etre of competition is the interest of the consumer. The 

consumer's right to free and fair competition cannot be denied by any other 

consideration. There is also a need for supportive institutions to strengthen a 

competitive society notably, adequate spread of information throughout the 

market, free and easy communication and ready accessibility of goods. A free 

press, worthy advertisement and even such modern institutions as the Internet 

could support a modem competitive society. Without them, competition cannot 

thrive in a kind of vacuum. 

1.1.8 The legislative enforcement of healthy trade practices necessitates the 

promulgation of the Competition Law. Free competition means total freedom to 

develop optimum size without any restriction. The limitation, if at all necessary, 

is not limitation of size but of competition power. 



3 

1.2.9 Finally, with the promulgation of a new competition policy and the proposal of a 

new competition law, it is necessary to consider the relevance of the existing 

institutions like MRTP Commission and BIFR in the revised context or whether 

they are a superfluity to be traded in for a competition law. Along the path to a 

competitive system, there are several traps that need to be avoided such as the 

facile substitution of laws on competition for genuine competition. In the absence 

of a proper competitive environment, we may find ourselves with a first class 

competition law but no competition. We may also end up by protecting the 

competitor and not the competitive system. Hence, the Committee decided that it 

must at the outset record the need for a Competition Policy and the necessary 

prerequisites to create a competitive environment before spelling out the 

competition policy and law. 

1.2.8 In so far as international dumping takes place, we already have the necessary 

mechanism in WTO. A competition law is only of value against domestic abuse 

of competitive power. In any event, it is safe to say domestic predatory practices 

are probably less easy to discover or counter. Normally they are controlled by the 

imposition of fines after due legal process. However these investigations are 

expensive to unravel abuses and require trained personnel. It may be easier to 

allow competition to assert itself in due course rather than construct an elaborate 

machinery. 

1.2.7 A second reason, as already argued above, is to benefit from reciprocity from 

other countries, which have legislated against the abuse of competition through 

dumping and predatory pricing. However these arguments must be used with 

caution for, the immediate and short-term effect of dumping and predatory pricing 

is to lower the cost of goods. It is only the long-term effects that could be 

deleterious if it destroys alternative domestic productive capacity. These long­ 

term effects may never come about. It would be foolish to lose short-term benefits 

for illusory long-term gains. It may be wiser to counter the short-term impact by a 

strictly temporary countervailing duty until the conditions that bring about counter 

actions no longer prevail. 

1.2.6 One reason for having domestic competition law is that it should be a precursor to 

the international competition law, which is sought to be placed on the agenda of 

the WTO. Competition law must emerge out of a national competition policy, 

which must be evolved to serve the basic goals of economic reforms by building a 

competitive market economy. 

these natural forces are not sufficient. Forces of competition need to be reinforced 

with a competition law particularly to counter forces of monopoly. 
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1 
The debate in India has suggested that the choice i between two (conflicting) objective function : 

"consumer interest" and "public interest". It is clearly more useful, and less controversial, to u e the well­ 

defined concept of "welfare". 

The strategy of planned economic development adopted by India since the early 

1950s, and it evolution over the cour e of the variou five-year plan , ha been well 

documented (Bhagwati and De ai, 1970, Bhagwati and Srinivasan, 1975 and 

Ahluwalia, 1991 ). We focus here on tho e a pects of thi development strategy and 

the concomitant policy regime that are relevant from the viewpoint of competition 
policy and efficiency in re ource allocation. 

2.2.1 Historical Background 

2.2 THE POLICY REGIME 

2.1.2 There are two elements of such a policy. The first involves putting in place a set 
of policie that enhance competition in local and national markets. These would 

include a liberali ed trade policy relaxed foreign inve tment and ownership 

requirements and economic deregulation. The econd is legi lation de igned to 

prevent anti-competitive business practices and unneces ary Government 

intervention - competition law. An effective competition policy promotes the 

creation of a busine environment which improve static and dynamic 

efficiencie and lead to efficient re ource allocation, and in which the abuse of 

market power i prevented mainly through competition. Where thi is not 

possible, it requires the creation of a suitable regulatory framework for achieving 

efficiency. In addition, competition law prevents artificial entry barriers and 
facilitates market access and complements other competition promoting activities. 
Trade liberalisation alone is not . ufficient to promote competition and there is a 

need for a separate competition policy. Due to per i ring trade barriers, the 

pre ence of non-tradable goods, transport co. r , inter-firm contractual agreements, 
international carrels, indu trial concentration in world markets and differences in 
tastes and standards, international trade cannot be a ub titute for a domestic 
competition policy. 

2.1.1 Competition policy is defined as "those Government measures that directly affect 

the behaviour of enterprises and the structure of industry" (Khemani, R.S. and 

Mark A. Dutz, 1996). The objective of competition policy is to promote 

efficiency and maximize welfare. In this context the appropriate definition of 

welfare is the sum of con umers' surplus and producers' surplus and also includes 
any taxe collected by the Government. 1 It is well known that in the presence of 

competition, welfare maximization is synonymous with allocative efficiency. 

Taxes are generally welfare-reducing. 

2.1 INTRODUCTION 

THE NEED FOR A COMPETITION POLICY 

Chapter II 
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The Industrial (Development and Regulation) Act, 1951 (IDR Act) empowered the 
State to channel private investment through the extensive use of industrial licensing. 

This gave the State comprehensive control over the direction and pattern of 

investment. With some exceptions, entry into all industries as well as the expansion 

of capacity, were effectively regulated. In addition there was control over the 
product mix and the technology. The pattern of investment envisaged in the various 

five-year plans was implemented in this manner. Additional criteria for the issuing 

of industrial licenses were geographical location and the import content of the initial 
investment. The pattern of investment that was fostered, emphasized the 

development of heavy industry and the capital goods sector. There was a noticeable 

2.3.2 IJcenslng and Other Restrictions 

Based on a belief that there was a need for an active State in the process of 

development. it was envisaged that the State, through the public sector, would be 
responsible for the development of infrastructure and would have control over key 

sectors of the economy such as defence and defence equipment, iron and steel, 
energy, power, transportation and telecommunication. Public sector enterprises 
were not only protected from competition through reservation, there were also 

policies that mandated that both Central Government departments and public 
sector enterprises apply price and purchase preference in favour of the public 

sector. 

2.3.1 Public Sector 

INDUSTRIAL POLICY 2.3 

2.2.3 Although there was a private sector in India, there were virtually no elements of 

economic activity that were not subject to Government intervention and control. 

Entry and exit were restricted, firm and plant sizes were determined by Government 

policy, much of production was directly in the public sector, prices in a number of 

important sectors were fixed by Government, the allocation of scarce financial 

resources was determined by formal Government policy and informal interventions, 

and competition from abroad was severely curtailed by quantitative restrictions 
(QRs), high tariff walls and restrictions on foreign investment. Thus, most 

economic decisions were guided by the visible hand of Government and there was 

no place in this system for competition policy. 

2.2.2 The broad policy objectives on which India's planned strategy for industrialization 

was based, were (i) the development of a broad industrial base with a view to 
achieving self-reliance; and (ii) the promotion of social justice. Self-reliance, in the 

Indian context, came to mean across the board import substitution. At the time, in 

addition to the emotional appeal of self-reliance, there were two other justifications 

for this strategy. The first of these was the Infant Industry argument and the second 

was export pessimism, an argument that was also popular among other developing 

nations during that period. The plethora of policy instruments that were used were 

essentially aimed at, (i) controlling the pattern of investment, indirectly through 

industrial licensing and targeting that affected the private sector, and directly through 

the creation of a large public sector; and (ii) directly controlling the utilisation of 

foreign exchange. 




























































































































































































