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ne of India’s policy goals is to become a digital powerhouse, creating

a robust digital public infrastructure, leading in the production of

IT services exports, and fueling innovation. India Stack has already

revolutionized service delivery by providing a unified platform for
businesses, developers, and government agencies to build digital solutions. It has
enabled paperless and cashless service delivery, significantly reduced costs, and
improved access to services for citizens. The Unified Payments Interface (UPI),
built on India Stack, has changed how Indians transact. In 2023, Indians made a
record 118 billion digital payments.!

Another policy goal is to boost domestic manufacturing capabilities across
strategic sectors to create spillovers. In electronics, Dixon Technologies, an
Indian contract manufacturer, has scaled production to manufacture 45 million
smartphones and 40 million feature phones annually for six of the top seven
global brands since entering the mobile phone manufacturing business in 2015—
16.2 Apple’s contract manufacturers have expanded their Indian facilities, with
Foxconn investing US$2.7 billion and directly employing more than 150,000
people.? Three new semiconductor manufacturing facilities with a total invest-
ment of US$15.2 billion have been approved, including the US$11 billion Tata
Electronics—PSMC joint venture in Gujarat, which is expected to generate more
than 20,000 direct and indirect skilled jobs.* Samsung’s semiconductor research
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division alone employs 4,500 people, and a new research facility that it has set
up will employ 1,600 more.®

Despite these positive developments, challenges loom large. Foreign direct
investment (FDI) equity inflows have been on a downward trend in recent years,
falling from US$64.68 billion in FY 2019/20 to US$46 billion in FY 2022/23. The
computer software and hardware sector, which attracts the highest FDI inflows
among all industries, has seen inflows decline sharply from US$26 billion in FY
2020/21to US$14.5 billion in FY 2021/22 to US$9.39 billion in FY 2022/23.° Over-
all, capital formation in the private sector has declined from 2011 until recently.
This decline in private capital formation and net FDI inflows as a percentage of
GDP is largely attributed to policy inconsistencies, regulatory uncertainties, and
disastrous policies such as retroactive taxation.” The announcement of import
restrictions on laptops and tablets, though later eased, sent mixed signals about
India’s business environment, especially to the electronics sector. Premature
intervention in regulating artificial intelligence has raised concerns about the
government’s ability to balance innovation and regulation.®

Against this backdrop, the proposed digital competition framework, titled
the Draft Digital Competition Bill, 2024,° is the latest government policy in this
space, and it contradicts the above goals. While aimed at promoting competition
and curbing the dominance of leading companies in the digital market, the law
threatens to hamper firms that aspire to become global technology leaders.
Industrial-targeting policies have largely failed in developing countries, and the
few success stories in Asia have one thing in common—letting go of the losers
and encouraging the winners, as determined by global trade and competition.*®
India’s proposed digital competition policy is designed to do the opposite—
punish the winners, or the systemically significant digital enterprises (SSDEs),
as they are referred to in the new framework.
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The proposed framework is a heavy-handed attempt to regulate digital
markets. It imposes arbitrary and ambiguous punitive obligations—which are yet
to be completely known—on large digital firms, disregarding sound competition
law principles and risking the stifling of innovation and investment. The frame-
work is an attempt to imitate the flawed ex ante regulations of the European
Union (EU) without considering India’s unique circumstances, policy goals,
stage of development, and aspirations."

Moreover, the Competition Commission of India (CCI) currently lacks
the capacity to comprehensively assess competition in digital markets. Rather
than address this issue, the proposed framework grants CCI broad discretion
to intervene in digital markets without meaningful safeguards. This approach
risks crushing India’s emerging digital economy under the weight of onerous
obligations rather than fostering innovation and growth.

Think of the digital landscape in India as a forest where a few tall trees—
the global technology giants—have grown to impressive heights. The govern-
ment, concerned that these towering trees will hinder the growth of saplings,
lacks the tools to accurately measure and trim them. Instead of investing in
the necessary pruning and measuring tools to discern whether the tall trees
are palms or sprawling banyans, the government proposes a heavy-handed ex
ante framework. This approach risks burning the entire forest to give the sap-
lings a better chance, causing irreparable damage to innovation, investment,
and growth.

India’s economic policy history is a stark reminder of the consequences of such
restrictive policies. The License Raj, a byzantine system of controls inher-
ited from World War IT and worsened by subsequent socialist policies, suf-
focated industrial productivity for decades. Draconian restrictions, such as
the Monopolies and Restrictive Trade Practices Act of 1969 and the Foreign
Exchange Regulation Act of 1973, discouraged businesses from scaling up and
drove away multinational companies. In addition, reserving specific sectors
exclusively for small-scale enterprises prevented the growth of industries in
which India held a competitive advantage. By 1990, as many as 836 items were
reserved for production by small-scale enterprises, rendering Indian manufac-
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turing uncompetitive in world markets and stunting employment growth and
innovation.*

The proposed digital competition framework risks repeating these mistakes,
potentially stifling innovation, deterring FDI and collaborations among com-
panies, and limiting the growth potential of domestic digital enterprises.”® This
is especially true because the framework offers no clarity on how exactly it will
regulate the digital markets, and instead much is left to CCI to issue specific
regulations and clarify different aspects of the framework. The proposed frame-
work so far tells us only a few things.

First, the law will apply only to a preidentified list of nine so-called core
digital services, such as search engines and social networking that are “suscep-
tible to concentration” and not actually concentrated or causing harm.

Second, only firms with a significant presence—the SSDEs—in such
services will be regulated. A firm is considered to have a significant presence if,
in the preceding three financial years, (1) its turnover in India has not been less
than Rs 4,000 crore! or its global turnover has not been less than US$30 billion,
or (2) its gross merchandise value in India is not less than Rs 16,000 crore,'® or
(3) its global market capitalization is not less than US$75 billion, and its core
digital service has 10 million end users or 10,000 business users.

Third, an SSDE will be obligated to self-report that it meets the above
criteria and is designated as an SSDE. It must also report any other companies
in its corporate group that provide a core digital service; those companies will
be deemed associate digital enterprises. Upon designation as an SSDE, an enter-
prise must meet the obligations that CCI will specify for governing the core
digital service.

Finally, SSDEs will be prohibited from (1) self-preferencing (for example,
Google cannot give preference to its apps, such as Google Pay or Google Music, on
Android phones); (2) restricting end or business users from downloading third-
party applications via the SSDEs’ core digital service (for example, Google users
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should be able to download any application from the Play Store); (3) anti-steering
(for instance, Google cannot compel users to use only Google Pay to make pay-
ments on the Play Store); (4) tying and bundling (for example, Google cannot
provide the Android OS to phone manufacturers on the condition that they also
preinstall Google Mobile Services and Google applications, including Google
Search and Google Maps); and (5) using nonpublic data from business users on
their core digital service to compete with those users, using personal data from
different services, or allowing third parties to use such data without user consent.

The proposed digital competition framework raises several concerns regarding
its approach and potential impact on innovation and competition in India’s
digital markets.

The proposed framework is explicitly opposed to big business and, in the hands
of pernicious officials, could easily launch a targeted campaign against large
global technology firms. It singles out and imposes restrictions on a select group
of large digital firms solely on the basis of their revenue, market capitalization,
and user base.

This approach contradicts the government’s stated goals of promoting
large-scale knowledge transfers, FDI, and innovation-driven economic growth.
The bill preemptively prohibits large and efficient digital platforms from lever-
aging their scale and technological innovations. This prohibition applies even
when such actions benefit consumers by providing better services and expanded
access. Instead of promoting competition, the bill protects some competitors.

The thresholds proposed for designating a company as an SSDE are arbi-
trary. They are not tied to any analysis of the market power or ability of that
company to harm consumers or impede competition. Just as a palm tree does
not create the same ecological benefits or cast the same shadow on saplings as
a sprawling banyan tree, not all big businesses are alike, yet this bill would have
them be regulated identically simply because of their similar size.

More fundamentally, by disregarding standard competition law principles,
such as the need to identify the relevant market and then assess market domi-
nance, the bill risks creating an unlevel playing field that favors some incumbents



while hampering the ability of others to compete if the latter happen to be affili-
ated with an SSDE—that is, if they are deemed associate digital enterprises.

For example, the bill could restrict Google’s YouTube Music while exempt-
ing Spotify in India, even though they compete fiercely. Globally, Spotify has a
larger market share in music streaming. The arbitrary line between the apps
makes little economic sense and could hinder YouTube Music’s ability to com-
pete and innovate in the Indian market because establishing dominance under the
terms of standard competition law is immaterial under the proposed framework.

The proposed framework suffers from vagueness and would give excessive
discretion to CCI. It would be left to CCI to specify regulations regarding core
digital services. The government could also seek CCI’s recommendations on
whether to expand or contract the list of core digital services over time, but it is
uncertain what such recommendations would be based on, creating the risk of
arbitrary intervention (clause 51[1]).

The bill obligates SSDEs to self-report whether they meet certain criteria
and obligations that CCI would later specify, but leaving these crucial details to
be determined later injects further uncertainty.

Moreover, CCI would have sweeping discretion to designate a firm as an
SSDE, even if the firm does not meet the quantitative thresholds. Such designa-
tion would be based on a qualitative assessment of 16 broad factors, such as “inte-
gration with multiple sides of [a] market” or “any other factor” that CCI deems
relevant (clause 3[3]). Such unchecked discretion would create more regulatory
uncertainty, raise concerns about abuse of authority, and undermine the purpose
of having ex ante quantitative thresholds. It would grant CCI an unrestricted
ability to intervene in digital markets without meaningful safeguards.

As a result, India risks being seen as a market in which digital policy is
opaque and unpredictable. Global digital firms would not invest in India, and
Indian consumers and startups would suffer from reduced choice, investment,
and innovation. A law with such far-reaching implications must have explicit
and nonarbitrary provisions.

Under clauses 11 through 15, the proposed framework’s blanket prohibitions on
self-preferencing, tying, and bundling, among others, ignore the procompetitive



justifications and consumer benefits of these practices in digital markets. For
instance, Google’s promotion of Google Pay in the Play Store may represent self-
preferencing. However, this integration streamlines the user experience and
leverages the security features of Google’s Android OS. Furthermore, India’s
digital payments market is robust and competitive, with UPI, which is regulated
by the Reserve Bank of India, being the most interoperable system. Apps such
as PhonePe compete with Google Pay on the UPI platform. In this context, it
is unclear how Google’s self-preferencing substantially harms consumers or
competition in the broader digital payments market.

Google’s market advantage in the mobile OS market is due to its very early
entry into the Indian market, a vast user base, and app compatibility. However,
these are outcomes of Google’s early initiatives, ongoing innovation, and effective-
ness in attracting developers. The mobile OS market is characterized by strong
network effects, so the platform’s value increases as more users and developers
join. Google’s success in building a large ecosystem is not due to anticompetitive
practices. In fact, Google has faced stiff competition in various markets, even from
its own products. For example, Google Play Music, Google’s music and podcast
streaming service, was eventually shut down because of competition from Apple
Music, Spotify, and YouTube, the latter being a subsidiary of Google. This example
demonstrates that Google’s success is not guaranteed and that the company must
continually innovate and compete to maintain its position in the market. Penal-
izing Google for leveraging these legitimately earned advantages punishes suc-
cess and risks, thereby deterring innovation. In fact, India is benefiting from the
efficiencies these firms created by competing on the global stage.

The mobile OS market is dynamic, with high-stakes competition. This
intense global and local competition incentivizes continual innovation and
feature development, ultimately benefiting consumers. Furthermore, Google’s
dominance in the mobile OS market has not translated into unassailable posi-
tions in other markets. In artificial intelligence, for instance, Google faces stiff
competition from new firms, such as OpenAlI, despite Google’s head start in
amassing vast data troves and its technical prowess.

Similarly, e-commerce platforms such as Amazon and Flipkart often
engage in arrangements in which sellers featured on these platforms agree to
participate in the platforms’ sale periods. Although such practices might raise
reasonable concerns, an outright ban fails to consider their consumer benefits.
In a country like India, where price sensitivity is high, these deep discounts
make products more affordable and accessible to a broader range of consumers.
Moreover, the short-term nature of these discounts, typically offered during



sale periods or promotional campaigns, suggests that they are more likely to be
procompetitive rather than anticompetitive because they are unlikely to have
a lasting impact on market dynamics or to create barriers for other businesses.
Prohibiting these arrangements without an ex post, case-by-case assessment of
their impact on competition and consumers could deprive shoppers of these
benefits and hurt small businesses that rely on these platforms for visibility and
sales.

These examples underscore the need for a nuanced approach to assess-
ing competition in digital markets instead of taking a simplistic approach in the
proposed framework.

Just as retroactive taxation of Vodafone'® has become a cautionary tale for foreign
investors, the penalty on global turnover (capped at 10 percent) in the proposed
framework under clause 28 risks becoming the new exemplar of Indian regula-
tory overreach.”

The penalty seems unduly harsh and punitive. To illustrate, if digital firms
were penalized under this law in 2024, Apple would have to pay US$38.6 billion,
Google would pay about US$30 billion, Amazon would pay about US$57 billion,
and Meta would pay US$13.4 billion. The total of those penalties is almost the
same as the allocation for infrastructure development in India’s Interim Union
Budget for 2024.1® This could turn into pure predatory extraction. If CCI chose
to enforce the proposed penalty, it would set back Indian investment for years.

The global turnover provision also raises concerns about extraterritorial
jurisdiction. Imposing a penalty based on a company’s worldwide revenue rather
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than the company’s India-specific operations would be viewed as overreach. It
would deter foreign companies from investing or expanding their presence in
India.

Moreover, the ambiguity surrounding the application of the penalty
compounds the issue because there are no clear guidelines or regulations on how
global turnover would be calculated when determining the penalty. This is par-
ticularly relevant for large multinational corporate groups with substantial global
operations and revenue streams because the proposed framework would unfairly
penalize the entire group for the actions of a single constituent enterprise.

Although such groups may provide digital services, some of which may
not even be covered in the list of core digital services under the proposed frame-
work, they risk facing massive arbitrary fines because the base of global turnover
will include revenue derived from the sale of all goods and provision of all their
services, “whether digital or otherwise.””® For example, if YouTube Music were
found to be contravening obligations imposed under the proposed framework,
the penalty could be based on not only its global turnover but also the global
turnover of the parent company, Google. This penalty could also deter invest-
ment and expansion plans in India.

Across 18 clauses of the bill, there are 36 instances in which CCI or the
government would be given powers to legislate beyond the bill itself. Whereas
some powers concern standard procedural aspects related to forms and fees,
many critical aspects of the law would also be defined and refined over time
through delegated legislation. Although this might allow for flexibility and
adaptability, it would also introduce significant uncertainty for businesses and
other stakeholders. The broad discretionary powers given to CCI could lead to an
unpredictable regulatory environment, making it difficult for companies to plan
and operate with confidence and increasing their compliance burden.

This paper has shown how CCI could designate
firms as SSDEs on the basis of broad and undefined qualitative criteria (clause
3[3]) and specify separate conduct requirements for each core digital service
through regulations (clause 7[3]). Important criteria in determining the thresholds
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for identifying SSDEs—such as “turnover in India,” “gross merchandise value,”
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“global market capitalization,” or “end users” and “business users” for each core
digital service—or the base for calculating penalties (“global turnover”) would all
be identified and calculated according to regulations that CCI would specify later.
CCI would also have the power to issue regulations on other aspects of SSDEs:

e The framework would prohibit SSDEs from cross-using the data collected
from end users or business users across different services unless consent
is secured. Consent from end users would be determined by the Digital
Personal Data Protection Act of 2023. For business users, CCI would define
consent in new regulations (clause 12).

e When regulating an SSDE’s activities, be it tying or bundling services or
engaging in anti-steering measures, if CCI found them to be integral to
providing a core digital service, then it would not prohibit them. What
counts as integral would also be later specified by CCI (clauses 14 and 15).

* CCI would determine how SSDEs establish transparent compliance
mechanisms (clause 9). In addition to complying with unclear and as yet
unspecified obligations, SSDEs must operate a complaint-handling mecha-
nism. In seeking to understand what these mechanisms entail and how
they should function, and in interpreting and acting on the requirements
that CCI would specify later, enterprises would bear a heavy burden.

In addition to the excessive penalty standards, the
framework would impose burdens on SSDEs that pursue dispute resolution
through adjudication. For example, clause 34(5) mandates that SSDEs that wish
to challenge the penalty imposed and file an appeal before the appellate tribunal
must first deposit 25 percent of the penalty amount. Although SSDEs might be
able to afford such a deposit, the requirement would place an undue financial
burden on them, further undermining confidence in India’s environment for dig-
ital businesses. It would affect business operations by requiring significant cash
reserves, thereby increasing the cost of doing business. This provision might also
deter legitimate appeals, forcing companies to accept penalties without contest
because of the high cost of appeal.

India’s digital landscape—and the entrepreneurs and startups in it—has
witnessed remarkable growth and innovation in recent years, thanks largely to



a permissionless innovation approach.?® This approach has been particularly
successful in developing digital public infrastructure, such as UPI, which has
revolutionized digital payments in the country. For instance, the Open Network
for Digital Commerce exemplifies the permissionless innovation approach. It
allows businesses to freely participate and compete in the digital marketplace,
using India Stack, without requiring permissions or licenses.

UPI, which is in the banking sector, is regulated by the Reserve Bank of
India. But before any mandate from the Reserve Bank, UPI was already designed
for complete interoperability, as embedded in its protocol. Developed by the
National Payments Corporation of India, UPI is an open platform that allows
users to transfer money instantly between bank accounts using a mobile app. The
platform has been embraced by a wide range of players, from established giants
such as Google Pay and PhonePe to smaller startups and fintech companies, fos-
tering innovation and competition in digital payments.

The success of UPI can be attributed to its design, which has encouraged
participation and innovation from diverse players. By setting open standards
and fostering interoperability, UPI reduced barriers to entry and enabled new
business models to emerge. This benefited consumers by providing them with
more choice and convenience and helped expand financial inclusion in the
country. The interoperability, not any ex ante competition regulation, created a
level playing field between global giants such as Google Pay and smaller Indian
startups.

The proposed framework risks stifling such innovation by imposing permits
on digital markets. In addition to the blanket prohibitions under clauses 11 through
15, the bill would impose on SSDEs obligations that have not been drafted yet. Such
potentially arbitrary obligations could create a rigid and burdensome regulatory
environment that hampers experimentation and innovation. This is particularly
concerning in the context of emerging technologies such as artificial intelligence,
the internet of things, and self-driving cars, which have the potential to transform
industries and create new opportunities for growth and development.

Consider a scenario in which Tesla wants to set up a gigafactory in India
to produce self-driving cars. The gigafactory would be a manufacturing unit and
a digital factory, integrating advanced technologies such as robotics, machine
learning, and data analytics into the production process. However, under
the vague scope of the proposed framework and under possible subsequent
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regulation, the gigafactory could be subject to ex ante regulation, creating uncer-
tainty and compliance burdens for the company.

Furthermore, the bill’s prohibitions on bundling and tying could limit
Tesla’s ability to integrate its various products and services, such as its charging
infrastructure, software updates, and future ride-sharing possibilities, into a
seamless and convenient user experience. This could harm consumer welfare
and discourage the company from investing and innovating in the Indian
market.

Like all regulations, the proposed digital competition framework is the result
of demands from special interest groups, as economist Bruce Yandle argued
in his bootleggers-and-Baptists theory of regulation. Yandle developed this
theory while analyzing Sunday liquor sale prohibitions in the southern United
States. According to Yandle, both bootleggers and Baptists benefit from such
prohibitions. Baptists advocate for prohibitions on moral grounds because the
prohibitions align with their religious beliefs. Bootleggers, who operate illegally,
benefit from elimination of competition and from increased alcohol prices.

Despite their different motivations, these strange bedfellows seek the
same policy outcome. Their combined efforts make it easier for political actors
to enforce the prohibition. The moral reasoning provided by the Baptists helps
obscure the bootleggers’ commercial interests. In the context of regulation of
digital markets in India, a similar alliance seems to be emerging between groups
with ostensibly noble intentions and those with vested commercial interests.

A quick perusal of the Digital Competition Law Committee’s report reveals
that supporters of ex ante regulation include the Newspaper Association of India
and the Federation of Hotel & Restaurant Associations of India. These groups are
akin to bootleggers because they advocate for regulations to address perceived
unfair practices by large digital platforms to protect the interests and profits of
their businesses.

The Newspaper Association argues that a digital competition law is
necessary to prevent the spread of inaccurate information and to ensure fair
competition in the digital news space. This stance is likely motivated by the com-
petition between large platforms such as Google and Meta and the traditional
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news industry by aggregating content and diverting web traffic and ad revenue
from news publishers.??

Similarly, the Federation of Hotel & Restaurant Associations of India
advocates ex ante regulation to address the allegedly anticompetitive practices
of online travel and food-service aggregators. The association has raised con-
cerns about the commissions, deep discounts, and use of consumer data by these
platforms. It sees these practices as detrimental to the interests of small hotels
and restaurants, which are struggling to compete with the aggregators.?

MakeMyTrip, an online travel agency, is also advocating ex ante regulation,
arguing that regulations should primarily target “large horizontal platforms that
have created economy-wide ecosystems,”?* such as Google, and that the thresholds
for designating “gatekeepers” should be set at the high levels seen in the EU. This
suggests that MakeMyTrip’s support for regulation is motivated more by its own
commercial interests than by a genuine concern for fair competition. By targeting
players such as Google, which have a significant presence in the digital advertising
and search markets, MakeMyTrip might be seeking to protect its position in the
online travel space and prevent the entry of large global players.? Ultimately, this
may harm—not protect—the interests of the Indian consumer.

X (formerly known as Twitter), despite being a large global digital plat-
form and often dubbed the world’s public square, also supports such ex ante
regulation because of its relatively small user base (only 8 percent) in India
compared with that of giants such as Meta. X may thus be seeking to prevent
larger platforms from leveraging their dominant positions.?

Several think tanks play the Baptist role, engaging with the proposed
framework in good faith and supporting it even though it would not directly
benefit them. They are struggling to resolve global issues concerning data pri-
vacy, artificial intelligence, and the way large firms leverage data. They engage
in what Rajagopalan and Tabarrok call “premature elite imitation,” in which the
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Indian policy elite looks to the Western world to borrow regulations that might
not be compatible with India’s policy goals or state capacity.”

India’s proposed digital competition framework closely imitates the EU’s Digital
Markets Act (DMA) without fully considering India’s unique circumstances,
such as early stage of development, challenges in scaling firms, goals to increase
the number of jobs in the technology sector, and the state capacity to regulate
firms. This could be detrimental to the development of India’s digital economy,
especially considering the damage already caused by the DMA within just two
months of its operation in the EU.

The proposed framework mirrors the DMA in several key aspects. Both
target specific core digital services; establish quantitative thresholds to deter-
mine which digital firms will be regulated (dubbed “gatekeepers” under the
DMA); explicitly prohibit certain business practices, such as self-preferencing
and tying; and calculate penalties on the basis of global turnover. However,
India’s framework is worse than the DMA because the DMA specifies the obli-
gations of gatekeepers, while the Indian framework leaves it to the regulator to
outline the specific obligations of SSDEs. The Indian framework also includes
qualitative criteria that give the regulator more discretion in designating firms
as SSDEs even if they do not meet the quantitative thresholds.

The EU’s overregulation is already damaging its digital markets. Google has
had to remove useful search features for flights, hotels, and local businesses to
comply with the DMA, making it harder for many European companies to reach
customers directly. Clicks from Google ads to hotel websites have decreased by
17.6 percent. Apple must now present users with 12 browser options on a “choice
screen” instead of favoring its default browser on i0S, even though users did not
ask for this kind of choice and have always been free to choose their preferred
browser.?®

Moreover, the EU’s General Data Protection Regulation has chilled the
app market. After the regulation was implemented, the number of apps exit-
ing the market increased. The entry of new apps decreased by 47 percent, and
the number of successful new entrants decreased by more than 40 percent. The
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combined market share of the apps that disappeared was about 3.3 percent, indi-
cating that the disappearances were concentrated among marginal apps.?

India’s digital landscape and goals differ significantly from those of the
EU. Although both strive to foster innovation and safeguard consumers, the
EU’s digital economy is more mature and more concerned with regulating
entrenched players to ensure a level playing field. India, on the other hand, has
made significant strides in leapfrogging conventional infrastructure limitations
by embracing digital solutions, but it needs to further strengthen this process to
fully unlock its digital market potential. To achieve this objective, India needs
to create a favorable business environment, attract consistent investment, and
nurture its growing digital talent pool by integrating with global businesses. By
copying the DMA and introducing more ambiguity without clearly stipulating
how the law will be implemented, the proposed framework risks hindering the
pursuit of these objectives.

Ex ante regulation is typically employed in sectors with catastrophic and irrevers-
ible potential risks, such as nuclear energy or chemicals. In those sectors, failures
can lead to widespread harm to public health, safety, and the environment. There-
fore, stringent ex ante regulation, including rigorous safety standards, licensing
requirements, regular inspections, and outright and strict liability for violations,
are justified to prevent such disasters.

In contrast, digital markets do not pose direct risks to public health
or safety. The primary issues in digital markets relate to market dominance,
anticompetitive practices, and consumer protection, such as data privacy and
security. Although these issues are significant, they do not cause the same level
of immediate, catastrophic, and irreversible damage to public health and safety
as nuclear meltdowns or chemical spills do. Thus, the rationale for stringent
ex ante regulation in digital markets, based on preventing catastrophic outcomes,
is weaker.

Moreover, expansion of digital markets has the potential to deliver sig-
nificant consumer benefits, including increased access to information, products,
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and services; lower prices; and greater convenience. Overly prescriptive ex ante
regulation could slow the pace of digital innovation and limit these benefits.

The concerns in digital markets that do need to be addressed are data collection,
security, and privacy, which standard competition law might not effectively
cover. Even in this area, clear standards and penalties for violations should exist
without onerous compliance requirements like those of the EU law.

India should consider an approach tailored to its context rather than
blindly following the EU, Chinese, or US model.*® This would involve setting
high-level legal principles for data protection while embedding those principles
in the protocols of digital platforms. This approach would allow for innovation
within the constraints of the protocols instead of mimicking the heavily regu-
lated EU framework.

For instance, data obligations could be proportionate to the data a company
collects and stores rather than to its market share. A small firm that leverages
large amounts of user data can still wield significant power depending on the
nature of the data, making market share an inadequate metric. This nuanced
understanding of digital markets should inform the regulatory process.

The proposed digital competition framework builds on the anti-bigness bias of
the existing competition law, particularly evident in the enforcement of section
4 of the Competition Act of 2002, which deals with ex post abuse of dominance
cases. Narla discusses the problems with the anti-bigness bias inherent in the
Competition Act.®! Unfortunately, rather than addressing the shortcomings
of the current regime, the bill doubles down on this flawed approach, risking
further harm to India’s digital economy.

The institutional bias against large firms is apparent in several recent cases.
For example, in a case involving Uber, the Supreme Court of India ordered an
investigation into alleged predatory pricing even though CCI initially dismissed
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the complaint. The court’s decision was based on Uber’s apparent financial
strength and ability to offer low prices rather than a thorough assessment of its
market power or the effects of its pricing strategy on competition and consumers.
This approach equates size with dominance and wrongdoing, disregarding the
procompetitive aspects of Uber’s business model, such as greater convenience
and affordability for riders.

The problem is compounded by the design of section 4 itself, which
presumes certain conduct by dominant firms to be abusive without requiring
evidence of harm to competition or consumers.*? This has led to a spate of inves-
tigations and penalties against major digital platforms such as MakeMyTrip,
Google, and Apple for practices including exclusive agreements, preferential
treatment of certain sellers, bundling of services, and self-preferencing. Although
some of these practices may warrant scrutiny, the overbroad and presumptive
approach of the current law risks limiting innovation and investment. The pro-
posed framework is akin to section 28 of the Competition Act of 2002, which
empowers CCI to break up dominant firms to prevent them from abusing their
dominance.

The current version of the proposed law should not be passed. It would swiftly
kill India’s advantage in technology and digital services.

Although some concerns surrounding data privacy and use are valid, these
should be addressed through targeted standards and regulations that promote
transparency and user consent—not through blanket prohibitions that could
destroy the foundations of India’s digital success. India should have a very tar-
geted data privacy framework for these large digital firms and leave all other
regulations to the existing competition law framework, which already grants the
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government extensive powers to regulate large firms. Its regulatory approach
should be precise, akin to pruning trees rather than starting a forest fire to deal
with overgrowth.

0ddly, the firms endangered by the proposed law are among the ones the
government is going to great lengths to attract investment from. The left hand
does not seem to know what the right hand is doing: the mandate for the com-
merce and finance ministries is to attract investment, while the proposed ex ante
regulatory framework punishes those who invest.
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